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IN THE UTAH COURT OF APPEALS 
STATE Oi1 UTAH, : 
Plaintiff and Appellee, : 
vs. : Case No. 950219-CA 
BRENT E. BLANK, : Priority Classification No. 2 
: (Non incarcerated) 
Defendant and Appellant. : Subject to assignment to the 
: Utah Supreme Court 
I. 
STATEMENT OF JURISDICTION OF THE APPELLATE COURT 
This Court has jurisdiction over this appeal pursuant to 
Section 78-2a-3(2)(f). 
II. 
STATEMENT OF ISSUES AND STANDARD OF REVIEW 
In this case there is a single issue: That is, whether a 
defendant can be found guilty or an individual can be convicted of 
the crime of driving under the influence when he was in fact not 
driving but asleep and negative evidence is adduced of this 
individual's intent to drive, and the jury is denied information of 
its options relating to these circumstances. 
Appellant was convicted by a jury as a result of this fact 
situation and thus the standard of review is that the Appellate 
Court use the evidence and all reasonable inferences drawn 
therefrom in a light most favorable to the verdict and assumes the 
jury believes the evidence and inferences that support the verdict 
State v. Wood, 868 P.2d 70, 87 (Utah 1993) and others. Further, 
that appellate courts will not weigh conflicting evidence, nor will 
they substitute their own judgment of the credibility of the 
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witnesses for that of a jury State v. Workman, 852 P.2d 981, 984 
(Utah 1993) and others. 
III. 
DETERMINATIVE STATUTES 
Utah Code Annotated Section 41-6-44: 
f,It is unlawful and punishable as provided in 
this section for any person to be actual 
physical control of a vehicle while having 
blood or breath alcohol content of .08 grams 
or greater or while under the influence of any 
drug or combined influence of alcohol and any 
drug to a degree that render the defendant 
incapable of safely driving said vehicle." 
IV. 
STATEMENT OF THE CASE 
1. Brent E. Blank was found guilty by a jury in the Third 
Circuit Court of Salt Lake County, State of Utah, West Valley City 
Department before the Honorable Edward A. Watson on February 24, 
1995. 
2. Mr. Blank had been asleep in his car which was parked on 
a private property with Mr. Blank asleep behind the wheel. Pages 
11 through 20 of the trial transcript, included <*s Appendix A 
herein give the details of the officer's stop which will be 
synopsied here, as follows: The officer was travelling west on 
3500 South at about 2700 West when he observed a red vehicle in the 
parking lot of a strip mall located on the North side of the 
street. The car was a red Toyota Celica. When the officer glanced 
over he saw the headlights were on and he could see a person in the 
vehicle. According to his testimony, as he got closer to the 
vehicle he could see an individual who appeared to be leaning to 
-2-
the right. Being (according to his testimony) concerned about the 
possible health of the person asleep in the car, which car was 
properly parked, he went up to the car and as he got right in front 
of the vehicle the officer could see the driver leaning to the 
side. He then pulled to the side of the vehicle, got out of his 
patrol car, walked over to the vehicle, tapped on the window and 
received no response. He then knocked a little louder with no 
response. He knocked a third time again with no response. He was 
concerned that the knocking did not arouse the individual, so he 
opened the driver's side door, reached in and shook the left 
shoulder of the driver with again no response. Then he shook him 
on three more occasions. The person in the car (Appellant herein) 
did lift his head up and the policeman asked him if he was okay. 
The officer testified that the radio was on and some question 
remains as to whether he knew the key was in the on position or the 
auxiliary position to run the radio. This was after 11:30 in the 
evening. A conversation ensued wherein the officer asked the 
Appellant to perform several tasks, such as turn down the radio. 
The officer then asked Mr. Blank some questions. Mr. Blank was off 
balance and could not fulfill the officer's requests to the 
officer's satisfaction. The engine of the car was not running. 
Mr. Blank was the only occupant of the car. 
The officer further testifies on page 31: 
Q. "Now you testified that he was asleep and perhaps even a deep 
sleep when you shook; is that correct?" 
A. I testified he was asleep, yes, sir. 
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Q. And you tried three times to wake him by knocking on the door 
and were surprised he was not awake? 
A. Yes sir. 
Q. Would not awake? 
A. Yes sir, 
Q. And then you had to shake him to wake him? 
A. Yes sir. 
Q. Now would that be an explanation . . . for being awakened from 
sleeping. In your experience, would that be an explanation 
for perhaps being a little unsteady? 
A. Could be, yes, sir. 
Q. And an explanation for not being able to communicate directly 
in terms of time and place? 
A. Could be, yes sir. (Trial transcript p.32, lines 1 through 
9>. 
No breath alcohol reading was tak^n„-
Further testimony exists as to the deep state of sleep which 
Appellant was experiencing which testimony is cumulative.^ 
An instruction was given (Appendix SO wherein evidences of 
control are given. Appellant argues however that because of the 
police testimony being so unequivocal that Appellant was in fact 
asleep and in a deep sleep and that he did not have the 
"Q. Okay, and you had been made aware by Sergeant Caitlin 
that in fact (Appellant) had been in a deep slumber, and it had 
required three knocks on the window for him to wake up. Is that 
not correct? 
A. (By Trooper McMorris) Yes. 
Q. And that he had to be shaken awake; is that correct? 
A. Yes. (Trial Transcript, p.79: 16-23) 
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consciousness or ability to intend to or to in any way control such 
as to be in actual physical control of the vehicle as required by 
Section 41-6-44. As a policy matter, it means that a person who 
feels perhaps he or she is incapable of driving a car may not stop 
that car if they are driving impaired. Appellant does not admit 
that this is the circumstance in his case and the elements of his 
drinking except for the officer's testimony that Appellant had told 
he that he had had one drink earlier in the evening (Trial 
Transcript at 18: 17-19). The evidence of Mr. Blank's drinking is 
circumstantial. Further, there is no evidence whether or not Mr. 
Blank drove to the sight where the officer arrested him, or was 
driven. 
Defendant's attorney made an effort to include the issue of 
sleep which was not included in Plaintiff's proposed instructions 
ixud JLU (Ruuuid ail p. 18) and Defendant's effort to overcome this 
problem with his proposed instructions including Record at p. 36, 
37, 38, 39 and 41 were rejected by the judge, thus Defendant was 
unable to put before the Court the factor of sleep which figures as 
a principle factor as this Court determined in Richfield City v. 
Walker, 790 P. 2d 87 (Utah 1991). The instructions in question are 
attached hereto as Appendices C and D. 
SUMMARY OF ARGUMENT 
The Trial Court should have considered the direction of the 
Supreme Court with respect to sleep and considered same in its jury 
instructions and included the lesser offense of public intoxi-
cation. Failing to do so the Trial Court denied Defendant of his 
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fair opportunity to be heard, and thus his due process guarantees. 
V. 
ARGUMENT 
This Court in the above cited Richfield City v. Walker 
declared that the totality of circumstances must be considered to 
determine whether a driver was in actual physical control of the 
vehicle, but also suggested that the question of whether or not the 
driver was asleep is of prime relevance in determining whether a 
driver was in actual physical control. The state of Nevada agrees 
with this viewpoint where in Rogers v. State, 773 P.2d 1226 (Nev. 
1989) that court observes "If Defendant was sleeping while 
apprehended, that may be a factor that suggests that Defendant was 
not in actual physical control of the vehicle . . . ,f (emphasis 
added). 
This is especially important if we take into consideration the 
purposes of the drunk driving statutes which is to keep the drunk 
driver off the road. The driver was off the road, parked, sleeping 
heavily, with an intent only to refresh himself and certainly not 
to drive. Yet the prosecutor's proposed instruction (Record at 18) 
regarding some of the factors for the jury to consider and my own 
corrective instructions (Record at 37 to 41) were denied by the 
judge and in their place were put the instruction which in the 
Record at page 58 and included here as Appendix £\ 
Thus, the jury was denied the directions of this Court with 
respect to the issues of sleep in making its determination whether 
or not Defendant had the requisite consciousness to be in actual 
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physical control • 'ae vehicle and was denied the alternative of 
pub 1 i c intoxicat, • , I i ; s s e :i :ii : i 1 i i I < i : • f f e n s e t h e i : e b y d e n }< i n g 
Defendant of his due process right to have a fair opportunity to be 
heard. State v. Interest of L. G. W., ^ ~ ..2d 527 (Utah 1991). 
VI. 
CONCLUSION 
Because Defendant did not have a "fuiiy informed jury" in that 
they were denied knowing their options wi tl: 1 respect to the 
implications of Brent Blank sleeping when apprehended, and the 
i .-. *• * tion g1Ven did not inform the jury of these options 
AppelJ-ant was denied due process ut law .md the conviction should 
be reversed and remanded. 
Lhisw 3 F - — day of November, 19 yb 
\Muuct 
ROBERT MACRI 
Attorney for Appellant 
CERTIFICATE OF MAILING 
I certify 1 hand delivered 2 true and correct copies of the 
foregoing t .-
CY H. CASTLE 
Deputy Salt Lake District Attorney 
2001 South State Street #S-3700 
Salt Lake City, Utah 84190 
3 this day cf November, 1 
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1 you were speaking to him? 
2 A At that time, when he turned his face toward me, I 
3 could see that his eyes were glassy and bloodshot, his face 
4 was flushed. Just in saying "I'm okay", there was a slur, 
5 thick-tongueness to his voice, to his speech. 
6 Q Did he have any unusual odor about him? 
7 A When he did speak to me, he did have an odor of 
8 alcohol on his breath. 
9 Q And at a point, did you ask him for his driver's 
10 license and registration? 
11 A At that point, I asked him for his driver's 
12 license and registration, yes, sir. 
13 Q Did he produce that? 
14 A At that time, he stepped out of the vehicle, 
15 retrieved his wallet from his pocket and opened his wallet 
16 up. I was standing next to him. I could see his driver's 
17 license in his wallet, he continued to look for his driver's 
18 license. 
19 Q How long did it take him to do that? 
20 A While he was looking, he appeared to have lost his 
21 balance and fell back into the driver's seat, stood again. 
22 And total time was approximately three minutes by the time I 
23 got his driver's license from him. 
24 Q Did you ask him why he was there? 
25 A I did ask him why he was there. He stated he was 
I 1L 
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driving 
Q 
A 
Q 
& 
home. 
Is that in your report? 
Yes, sir. It is. 
Did you ask him where he had come from? 
I did ask him where he was coming from. He stated 
he was coming from work. 
Q 
A 
Q 
A 
Did you find that answer unusual? 
That he was coming from work? 
Yes. 
In the sense that I could smell alcohol on him, 
yes, sir. 
Q 
A 
-people 
Q 
activit: 
A 
I asked 
I had a 
Q 
A 
Q 
A 
•Q 
A 
What about the time of the day, did that--
11:30, with that — coming home from work is really- 1 
work different shifts, that is not so much unusual. j 
Did you ask him any other questions concerning his j 
Les prior to stopping him? 
I advised him I could smell alcohol on his breath. 
him if he'd been drinking, and he stated — he stated, 
drink. 
And did he state where? 
I asked him where and he said at a friend's. 
Did he give the location of his friend's? 
No, sir. He did not. 
Is that your—in your report? 
No, sir. It's not. That, I told Trooper 
18 1 
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statements 
Q 
A I 
0 
ired LVL pie arrest 
expect., , there. 
eviewed Trooper McMorris1 report? 
:i e rf :i' :i :i t t : •  I . • ,„:: r , 
ini tial1 j -wel1, I s . 
When the fellow produced a driver's license, did it have a 
12 
1 3 
14 
15 
21 
22 
23 
24 
25 
.A Y e s , s i r Tt d i ' l . 
• Q •' And did that picture appear to be the person with 
i; i I: i TIE i i i ::)i; in, i i :! i: • » speal :  :i i: ! g ? 
A Yes, sir It was. -
Q And what was the name on that driver's license? 
• A .'.- It ; '2 s Bi : • i: it Bl a i:i! <:: 
Q And lo j on see Mr , B.a * .ie courtroom today "i 
. A • Yes , sir I • 1 :: 
•'Q Woulc I 3 on g> : • , =il: , • •  =id and point to him and describe 
what her s wearing ? 
K '• He's at the defense table, wearing a dark blue 
I , i rk blue ana light biae tie, white 
shir t , 
• MR. CASTLE: Your Honor, we would ask 
•r'-^L that Trooper Catlin has identified 
... defendant . . 
MR. MACRU N« ; > objection. 
THE COURT: The record may so show. 
ALAN P. SMITH, CSR 
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1 Q (By Mr. Castle) When you spoke—when you 
2 initially approached Mr. Blank's vehicle, was he asleep or 
3 awake? 
4 A Asleep, sir. 
5 Q Do you know if the engine was running? 
6 A It was not running. 
7 Q Were there any other occupants besides Mr. Blank? 
8 A No, sir. There was not. 
9 Q Did Mr, Blank explain how he got the vehicle to 
10 where you found it? 
11 A Just, I assume from the statement "I was driving 
12 home", that Mr. Blank drove the vehiqle there. 
13 Q And based on your contact with Mr. Blank, what 
14 action did you take next? 
15 A I then called for Trooper McMorris to respond to 
16 my location. 
17 Q why Trooper McMorris? 
18 A Several reasons. Well, actually two reasons. 
19 Trooper McMorris is one of the junior troopers on my crew. 
20
 Also, in my position as a sergeant, and I was the only 
21 sergeant out that evening, that I'm required to stay 
22 available to respond to any major incidents that we have in 
23 the county; therefore, if it was found that Mr. Blank was 
24 under the influence of alcohol, it would not be good for me 
25 to be tied up on an arrest with Mr. Blank, therefore, that's 
I 20. 
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1 expected of me to turn that over to another officer. 
2 Q How long is a trooper—a trooper tied up doing a 
3 DUI investigation, typically? 
4 A Probably about an hour-and-a-half. 
5 Q How long have you been with the Highway Patrol? 
6
 A Eleven years. A little over eleven years. 
7
 Q And what kind of training have you had to be a 
8
 highway patrolman? 
9
 A Had basic training at the Police Officers 
10 Standards and Training, which was ten weeks. I've had 
11 intoxilyzer certification and radar certification, field 
12 sobriety—uniform field sobriety testing, accident 
13 investigation, schools in criminal investigation, supervisor 
14 training. We're required to do a minimum of 40 hours of 
15 training a year just to maintain our certification as a 
1° police officer. 
17 Q And did you observe Trooper McMorris perform the 
18 field sobriety tests? 
19 A Trooper McMorris took Mr. Blank over to his 
20 vehicle. I, at that time, sat in my vehicle to write out a 
21 statement. 
22 Q How many DUI cases have you, yourself, 
23 investigated? 
24 A Have I made the arrest — 
25 Q yes. 
9 1 
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1 A --on? Probably a little over 200. 
2 Q How many have you been responsible for 
3 supervising? 
4 A Where I've been on scene at the arrest? 
5 Q Like on this occasion. 
6 A Excuse me? 
7 Q Like on this occasion with Trooper McMorris. 
8 A Probably four times that. 
9 Q Based on your experience and training, do people 
10 who have been drinking alcohol, who are intoxicated, act 
11 differently than those who do not? 
12 A Yes, sir. 
13 Q And how is it they act differently? 
14 A Oh, there's--there's certain signs that — that 
15 you're looking for; the glassy and bloodshot eyes is a — is 
16 one things, flushed face is another. You're looking for 
17 slurred speech, poor balance. You use field sobriety tests 
18 to get their motor capabilities, their thought processes, 
19 their — and if their motor capabilities are there. You look 
20 for impairment in driving, there's--
21 Q Is there demeanor different? 
22 A It can be. It can range anywhere from very, very 
23 passive to very aggressive, depending upon the individual. 
24 Q With respect to Mr. Blank, based on your contact 
25 with him, did you have an opinion about whether he was 
I 22 
ALAN P. SMITH, CSR 
385 BRAHMA DRIVE (801) 266-0320 
SALT LAKE CJTY, UTAH 84107 
1 impaired to the point he could not safely operate a motor 
2 vehicle? 
3 A With--
4 MR. MACRI: Objection. Calls for a 
5 conclusion and the officer's not been testified (sic) as an 
6 expert, and I think by this question, the prosecutor is 
7 trying to prove by opinion evidence what he can't prove 
8
 scientifically. 
9 THE COURT: Well, the officer has the 
10 right to state his opinion to clarify what he did, to 
11 explain his conduct, so you may--don't—don1t phrase it in 
12 terms of conclusion, but after observing what he saw, does 
13 he have an opinion. 
14 Q (By Mr. Castle) That would be my question, 
15 Trooper Catlin. After observing--
16 & After observing what I saw, do I have an opinion? 
N Q Yes. 
18 A It was my--it?s my opinion from what I saw that 
19 there was impairment, that Mr. Blank was under the 
20 influence. 
21 MR. CASTLE: Those are all the questions 
22 1 have at this point, your Honor. 
23 THE COURT: Mr. Macri, you may cross. 
24 MR. MACRI: We've seen a lot of each 
23 other today. 
I 3 3 
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THE WITNESS: Today, yes, sir. 
CROSS-EXAMINATION 
BY MR. MACRI: 
Q Officer, what color are Mr. Blank's eyes, without 
looking at them? 
A 
Q 
A 
Q 
expand th< 
A 
Q 
A 
open this 
Q 
I don't know, sir. 
Mr. Blank was parked? 
Yes, sir. 
Would you go over to the board again and just 
a diagram, the car, the door where you were? 
The door on his vehicle? 
Uh huh. 
This would be the driver's side. It--it would 
way. 
I just wonder if you could expand that. I want to 
talk about — 
A 
Q 
| just over 
A 
Q 
A 
Q 
the car? 
A 
Do you want a larger picture or — 
A larger picture. You don't have to erase that, 
" 
Over here? 
Where were you standing? 
At what point, sir? 
When you were questioning him when you came up to 
After I opened the door? 
24 1 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Q 
driver's-
A 
standing-
was stand 
Q 
A 
Q 
A 
sir. 
Q 
A 
Q 
complaint 
A 
Q 
was parke 
•At first, I knocked on the window. 
Okay. And you were standing right outside the 
Okay. The door being approximately here, I was 
-I knocked just right on the window right here, I 
ing probably here. 
Okay. And then you opened the door? 
Yes, sir. 
Okay. Was Mr. Blank parked safely? 
He was parked in a stall in the parking let, yes, 
Okay. On private property? 
Yes, sir. 
And there was no--you had not received a call or a 
from anyone about him being there? 
No, sir. 
Okay. And it was only based on the fact that it 
d with the lights and you saw a person in the car 
that caused you to stop; is that correct? 
A 
sir. 
Q 
A person in the car slumped to the right, yes, 
Okay. And exactly what did you see when you came 
to that first position, before you opened the car door? 
A 
Mr. Blank 
I saw what I later found—find was the name 
was sitting in the seat, and I guess the best way 
25 1 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
I can—I can do it is to show you, and that's with his head 
slumped to the right and his eyes closed. 
Q Is--was there a seat rest in the car? A head 
rest? 
A A center? 
Q A head rest? 
A I don't recall if there was a head rest or not, 
sir. 
Q 
A 
Q 
A 
It's — 
Q 
A 
Q 
Are you familiar with that car? The Toyota car? 
Yes, sir. 
That '77 model? 
Depends upon how familiar you want me to be. 
Well, for example— 
I know--I know what it--a '77 — 
Did you read the—the levers to see whether it was 
accessory or on; you said it was counter-clockwise, do you 
know for a fact that counter-clockwise is not accessory in 
that automobile? 
A I've never seen a vehicle that that way is not on, 
sir, 
Q Does that mean that you don't know for sure? 
A That—no, I can't tell you for sure. 
Q Okay. And in fact, the car was not operating? 
A No, sir. It was not. 
26 
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Instruction No. 
In a case such as this a lesser included o^ense of driving under the 
influence of alcohol mav be nublic intoxication. 
31 
Instruction No • 
In a case such as this it is the nrovince of the jury to determine the 
fact whether the defendant was in actual nhysical control of this auto when 
drunk, or that he was nublicallv intoxicated, or neither• 
Instruction No. 
To find defendant guilty of the crime charged you must find that 
he intended to do the crime. You must find that his act and intent were 
united at the time of the crime. It is a very old principle of law that 
for a person to be guilty of a crime he or she must have committed the 
criminal act (actus reus) with a guilty mind (mens rea) to be guilty of 
the crime. 
SI 
INSTRUCTION NO. 
A person engages in conduct knowingly with respect to such 
conduct or to circumstance surrounding such conduct when such 
person is aware of the nature of that conduct or the existing 
circumstances. A person acts knowingly with respect to a result of 
that person's conduct when such person is aware that such conduct 
is reasonably certain to cause the result. 
Instruction No. 
You are instructed that driving an automobile under the influence of alchohol 
is a crime. Therefore you must find union of act and intent. If you find that 
Defendant did not have the intent to drive under the influence of alcohol you must 
find him not guilty of the crime. 
INSTRUCTION NO. 
You are instructed that under Utah law an individual violates the provisions 
of our Driving Under the Influence statute if the person is "driving" or "in actual physical 
control" of a vehicle. 
"Driving" is the every-day definition as you may understand it. It means "to 
urge forward under guidance, compel to go in a particular direction or direct the course 
of" 
"Actual physical control" in its ordinary sense means existing or present 
bodily restraint, directing influence, domination, or regulation. You may consider 
whether the defendant occupied the driver's position behind the steering wheel, had 
possession of the ignition key, and the apparent ability to start and move the vehicle in 
determining if the defendant was in actual physical control of the vehicle. 
You are instructed that to be in "actual physical control of a motor vehicle," 
the defendant need not be exercising conscious volition with regard to the vehicle, and the 
vehicle need not be in motion, so long as the defendant, of his own choice, placed himself 
behind the wheel. 
Whether or not the vehicle's engine is running is not critical to the 
determination of whether a person is in "physical control" of the said vehicle. A person 
may be in actual physical control of a vehicle if he is in the vehicle, behind the wheel. 
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INSTRUCTION NO. 7 
The word "ACTUAL" is defined as meaning "existing in act or 
reality....in action or existence at the time being; present." 
The word "PHYSICAL" is defined as meaning "bodily." 
The word "CONTROL" is defined as meaning "to exercise 
restraining or directing influence over; to dominate; regulate; 
to hold from actions; to curb." 
"ACTUAL PHYSICAL CONTROL" is defined in its ordinary sense 
to mean, "existing or present bodily restraint, directing 
influence, domination or regulation." It is not limited to the 
act of driving. A person is also in "actual physical control" of 
a vehicle if he is in the driver's position behind the steering 
wheel, with possession of the key and with the apparent ability 
to start and move the vehicle. 
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